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RECOVMVENDED CRDER

A formal hearing was conducted in this case on Decenber 20,
2002, in Pensacola, Florida, before Suzanne F. Hood,
Adm ni strative Law Judge with the Division of Adm nistrative
Heari ngs.
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For Petitioner: R John Wstberry, Esquire
Holt & Westberry
1108- A North 12th Avenue
Pensacol a, Florida 32501

For Respondent: Thomas R Brice, Esquire
McGui reWwods LLP
50 North Laura Street, Suite 3300
Jacksonville, Florida 32202

STATEMENT OF THE | SSUE

The issue is whether Respondent commtted an unl awf ul
enpl oynment act by discrimnating against Petitioner based on his

age in violation of Section 760.10(1), Florida Statutes.



PRELI M NARY STATEMENT

On Novenber 5, 1998, Petitioner Durrice Garvin (Petitioner)
filed a Charge of Discrimnation agai nst Respondent
I nternati onal Paper d/b/a Chanpion International Corporation
(Respondent). The charge all eged that Respondent had
di scri m nated agai nst Petitioner based on his age.

On or about Septenber 10, 2002, the Florida Conm ssion on
Human Rel ations (FCHR) issued a Determ nation: No Cause.

On Cctober 3, 2002, Petitioner filed a Petition for Relief
al l eging age discrimnation. Specifically, Petitioner alleged
t hat Respondent had treated himless favorably than enpl oyees
outside his protected class and had ultimately term nated his
enpl oynent .

FCHR referred the case to the Division of Admnistrative
Heari ngs on Cctober 10, 2002.

The parties filed unilateral responses to the Initial O der
on Cctober 17, 2002. Subsequently, the undersigned issued a
Notice of Hearing dated Cctober 24, 2002, scheduling the hearing
for Decenber 20, 2002.

During the hearing, Petitioner testified on his own behal f
and presented the testinony of one additional wtness.
Petitioner presented eight exhibits that were accepted into

evi dence.



Respondent presented the testinony of seven witnesses.
Respondent offered 11 exhibits, which were accepted into
evi dence.

A Transcript of the proceeding was filed on January 22,
2003.

By order dated January 27, 2003, the undersigned granted
Petitioner's Mdition for Extension of Time to file proposed
recommended orders.

By order dated February 4, 2003, the undersigned granted
Respondent's Motion for Extension of Tine to file proposed
recommended orders.

Petitioner filed a Proposed Reconmended Order on
February 18, 2003. Respondent filed its Proposed Recommended
Order on February 28, 2003.

FI NDI NGS OF FACT

1. Petitioner was born on Decenber 7, 1944. At the tine
of the hearing, Petitioner was 58 years ol d.

2. Petitioner began working for Respondent as a pipe
fitter in 1974. Respondent term nated Petitioner on August 5,
1998. He was 53 years old at that tine.

3. At all times relevant to this proceeding, Petitioner
was a nenber of the Paper, Allied-Industrial, Chem cal and

Energy Wirkers International Union Local 1561 (the Union).



4. Based on his seniority, Petitioner becane a
predictivel/ preventative |ubrication nmechanic (PPM nechanic) in
the late 1980s. A PPM nechanic is responsible for |ubricating
equi pment, nonitoring oil pressure on induced draft (ID) fans,
changing oil filters, and repairing equi pnent in the powerhouse.
A PPM nechanic's duties also include performng vibration
anal ysi s on equi pnment in the powerhouse.

5. As a PPM nechanic, Petitioner was required to | ook at
several hundred pieces of equi pnent per day. These inspections
were essentially "wal k-by" inspections. Petitioner was not
required to record his observations or to keep a mai ntenance
| og.

6. |If a piece of equipnent needed repair and Petitioner
was able to performthe work, he would do so. If he was unable
to repair the equipnent, Petitioner would report the problemto
t he power house nmi ntenance departnent to execute the repair.

7. A conputer-generated list identified the equi pnment that
needed i nspection. Sone of the equipnment needed to be
| ubricated daily, sone weekly, and sone on a nonthly basis.

8. Petitioner worked as a PPM nechanic for about three
years. In the early 1990s, his PPM nmechani c position was
awarded to a nore senior enployee.

9. In March 1991, Respondent term nated Petitioner's

enpl oynent for falsifying his tinme card. The union's subsequent



gri evance procedure resulted in Petitioner being suspended for
si x nmont hs wi t hout pay.

10. In 1994, Petitioner once again becane a PPM nechanic.
At that time, Petitioner worked the day shift from7:00 a. m
until 3:30 p.m He would attend a crew neeting at the beginning
of each shift. A crew consisted of pipe fitters and
mllwights. After the crew neeting, Respondent expected
Petitioner to walk his route to performhis inspections as
qui ckly as reasonably possible.

11. Joseph McCall began working for Respondent on My 8,
1989. He becane Petitioner's inmmedi ate supervisor on
Novenmber 1, 1996. M. MCall was the supervisor of all PPM
mechani cs. He supervised Petitioner until Petitioner's
term nation on August 6, 1998. At the time of Petitioner's
termnation, M. MCall was approximtely 30 years ol d.

12. On or about January 29, 1997, M. MCall net with
Petitioner to discuss his work performance. M. MCal
counsel ed Petitioner to stop doing "governnent jobs" (persona
j obs) during work hours and then requesting overtinme to finish
hi s normal duti es.

13. M. MCall had observed Petitioner doing personal work
on conpany tinme on at |east six occasions. M. MCall did not
al | ow enpl oyees under his supervision to do "government jobs" on

conpany tinme. There is no persuasive evidence that M. MCal



observed anyone ot her than Petitioner perform ng "governnment
j obs™ during work hours prior to Petitioner's term nation.

14. During the January 29, 1997, neeting, M. MCal
counsel ed Petitioner regarding his failure to consistently
performhis daily maintenance inspection route first thing in
the norning. The norning inspection was inportant because the
overni ght swng shift did not have a PPM nechani c on duty.

15. After the January 1997 oral warning, M. MCall net
with Petitioner again in June 1997 to discuss Petitioner's
unaccept abl e job performance. After the neeting, M. MCal
issued a witten reprimand to Petitioner on June 16, 1997. The
reprimand stated that Petitioner's job performance needed to
i nprove inmmedi ately. The reprimand outlined Respondent's
expectations and Petitioner's perfornmance deficienci es.

16. Specifically, Petitioner had not consistently
conpl eted his inspection route first thing in the norning.

M. MCall counseled Petitioner that this responsibility was the
hi ghest priority.

17. M. MCall counseled Petitioner that he needed to
check equi pnent, such as the oil filter on the No. 3 power
boiler ID fan, nore frequently. Petitioner needed to take care
of housekeeping itens, such as cleaning up oil |eaks that
occurred on his shift. Additionally, Petitioner needed to

collect data nore efficiently; pay closer attention to critical



equi prent, such as the ID fans; cooperate with his relief; and
follow directions issued by his supervisor.

18. Petitioner's work did not inprove in response to the
June 16, 1997, written reprimand. On Septenber 24, 1997,

M. MCall witnessed Petitioner sleeping on the job in the
corner shop of the powerhouse. As a result of this incident and
Petitioner's failure to consistently neet expectations,
Petitioner was suspended fromwork for 17 days. Respondent
suspended Petitioner instead of firing himin recognition of his
| ong service with Respondent.

19. In a disciplinary letter dated Cctober 3, 1997,
Respondent nenorialized the reasons in support of Petitioner's
suspension. The letter also set forth the terns and conditions
of a "last chance agreenent” containing the follow ng conditions
of Petitioner's continued enploynent: (a) Petitioner would
remain in the PPM nechanic job; (b) Petitioner would not violate
any mll rules; (c) Petitioner would consistently neet the job
per f ormance expectations as established; and (d) Petitioner
woul d work cooperatively with M. MCall, with co-wrkers, and
enpl oyees in the production areas. Petitioner and M. MCall
signed the letter, which clearly stated that failure to conply
with the conditions for continued enploynent would result in

Petitioner's inmedi ate di scharge wi thout recourse.



20. One of Petitioner's nost inportant jobs was to nonitor
the oil pressure differential on the No. 4 power boiler ID fan
because a high oil pressure differential on that fan can cause
t he power boiler and turbine generator to trip, resulting in a
| oss of production. This piece of equipnment was so critical
that it could only be shut down during a "cold outage"” in which
the whole m |l shut down.

21. On March 25, 1998, the No. 4 power boiler tripped.

The trip was not so severe as to as to shut down the power -
generating turbine. After this incident, M. MCall counsel ed
Petitioner about his failure to adequately nonitor the oi
pressure.

22. On June 11, 1998, Petitioner was working on a job when
a co-worker, Kenny Waters, requested Petitioner to stop his work
in progress and add oil to a punp that M. Waters was worki ng
on. Petitioner refused the request telling M. Waters that he
had the ability to add oil to the punp. Petitioner failed to
wor k cooperatively with his co-worker by refusing to add oil to
t he punp.

23. On June 17, 1998, M. MCall was not at work.
Therefore, Kenny Caine (aged 47) was acting as "set-up foreman”
(temporary foreman) for M. MCall. That sanme day, Randy Dortch

(aged 48) was acting as set-up forenen for the maintenance



departnent and Kip Norton (aged 58) was the powerhouse
supervi sor.

24. On June 17, 1998, a power house operator inforned
M. Norton that there was a high oil pressure differential on
the No. 4 power boiler IDfan. M. Norton called M. Dortch at
7:10 a.m to request the services of the PPM nmechanic on duty to
check the filter on the fan. M. Norton was concerned that the
filter needed to be changed to alleviate the pressure
differential and avoid a possible turbine trip.

25. Petitioner happened to be the PPM nechanic on duty for
that area of the mll. After talking to M. Dortch, M. Norton
paged Petitioner. However, Petitioner did not respond to the
page. M. Norton then called M. Caine in an attenpt to | ocate
Petitioner.

26. M. Dortch located Petitioner in the break room
M. Dortch specifically directed Petitioner to go check the oi
pressure on the No. 4 power boiler ID fan. Rather than
i medi ately responding to M. Dortch's request, Petitioner sat
down at the break table, drinking coffee, and readi ng the paper.

27. M. Dortch then contacted M. Caine who went to the
break roomto speak to Petitioner. Petitioner explained to
M. Caine that the filters on the fan were too snmall, that they
wer e schedul ed for change, and that new filters had been

order ed.



28. M. Caine went to the production staff to relay
Petitioner's explanation that there was no cause for concern
about the filters. M. Caine then returned to speak with
Petitioner, stating that the production departnent wanted the
filters changed despite Petitioner's representation that the
equi pnent was perform ng nornally.

29. M. Caine went with Petitioner to the No. 4 power
boiler ID fan. Petitioner then proceeded to change the filters.

30. M. Caine subsequently counseled Petitioner to respond
to every request froman operator for assistance. M. Caine
rem nded Petitioner that he should not have to have a foreman of
any sort, production or naintenance, tell himwhat to do.

M . Caine nentioned the June 17, 1998, incident to M. MCal
but did not recomend that Petitioner be disciplined.

31. Petitioner stayed in the break room al nost one hour
after M. Dortch instructed Petitioner to check the oil pressure
differential on the No. 4 power boiler ID fan. Petitioner's
delay in followi ng directions was i nsubordi nate and a vi ol ation
of his last chance agreenent.

32. Don WIson was Respondent's engi neering and systens
manager. Based on M. MCall's recomendation, M. WIson
(aged 60) nmade the decision to termnate Petitioner's
enpl oynent. M. WIlson's decision is nenorialized in a letter

dat ed August 5, 1998, which states that Petitioner's behavior on

10



June 11, 1998, and June 17, 1998, violated the conditions of his
conti nued enpl oynent.

33. M. WIlson's decision was revi ewed and approved by
Doug Omenby (aged 56), Respondent's plant manager. Stan Shaw
(aged 49), Respondent's hunman resource nanager, also revi ewed
and approved of the decision to termnate Petitioner's
enpl oynent .

34. \When Respondent term nated Petitioner, Respondent
repl aced himw th Doug Anderson, an individual who was
approximately in his md-30s. Roger Brown, also in his m d- 30s,
and Kenny Cai ne, aged 47, also perfornmed the job fornerly held
by Petitioner. 1In each instance, the PPM nechanic position was
awar ded based on seniority in accordance with the ternms of the
Uni on | abor agreenment. The | abor agreenent gave Respondent no
di scretion in selecting Petitioner's replacenent.

35. Petitioner grieved his term nation through the Union.
M . Shaw deni ed the grievance. Subsequently, the Union voted
agai nst taking Petitioner's grievance to arbitration.

36. Wiile he was enpl oyed with Respondent or during the
grievance process following his termnation, Petitioner never
conpl ai ned that he was being discrimnated agai nst because of
his age to any manager, supervi sor or human resources

representative. However, at |least two of Petitioner's

11



co-worker's harassed hi moccasionally by calling himnames such
as "old nother fucker"” and "ol d square-headed not her fucker."

37. M. MCall was aware that sonme of Petitioner's
co-wor kers were nmaki ng j okes about his enpl oynent situation
relative to the | ast chance agreenent. Even so, there is no
persuasi ve evi dence that anyone called Petitioner nanes in front
of M. MCall or any other person in a position of authority.
The greater weight of the evidence indicates that the two
co-workers called Petitioner nanes because he took the PPM
mechani cs job away fromBilly Dortch, an individual that they
li ked.

38. At sone point before he was term nated, Petitioner
| earned fromthe Union that Respondent intended to downsize its
wor kf orce. Respondent planned to offer some enpl oyees early
retirenment packages. Respondent intended to elimnate other
positions through attrition.

39. Most PPM nechanics were close to Petitioner's
(aged 53). Sonme of the PPM mechanics accepted the retirenent
package but Petitioner informed M. MCall that he needed to
conti nue working and would not be interested in a retirenent
package i f Respondent offered hi mone.

40. The reduction-in-force took place in Cctober and
Novenber 1998 due to market conditions during which 150

positions were elimnated. No enployees were involuntarily

12



term nated. Respondent did not consider age as a factor during
the reduction-in-force or seek to elimnate ol der workers

t hrough the voluntary retirenent packages. Petitioner's

term nation was unrelated to the downsi zi ng process.

41. The voluntary retirenment package offered by Respondent
gave each enpl oyee who accepted the package at | east one week of
severance pay per year of service. Enployees with nore than
15 years of service got two weeks of severance pay per year of
service. Therefore, Respondent incurred greater expense
al | owi ng enpl oyees to chose whether or not to accept the
voluntary retirenent package based on seniority. The |abor
agreenent with the Union does not require Respondent to offer
any severance benefits during a reduction-in-force.

42. At the tine of Petitioner's term nation, there were
10 ot her PPM nmechanics under M. MCall's supervision. Al of
t hem were over the age of 40. Five were older than Petitioner.
Specifically, Earl Powell was aged 68, Larry Sl oan was aged 62,
Edward Hol | and was aged 60, Howard Patrick was aged 57, and Lee
Stonewal | was aged 54. M. MCall never had cause to discipline
these five nmen. None of the PPM mechanics other than Petitioner
wer e term nat ed.

43. After Petitioner's termnation, M. MCall did have to

i ssue a verbal warning to Phil Caddel (aged 50) and Cl ay Bonner

13



(late 30's). In both incidences, the discipline was for
perform ng "governnment jobs" on conpany tine.

44, During the tinme that M. MCall supervised Petitioner,
he was never asked to serve in a set-up capacity. Instead,

M. MCall selected M. Caine, M. Dortch, and Bob Stewart, al
younger than Petitioner, to act as substitute forenen when
M. MCall was not at work.

45. M. MCall kept notes on Petitioner's performance. In
fact, M. MCall kept detailed notes on the performance of a
great majority but not all of the enpl oyees under his
super vi si on.

CONCLUSI ONS OF LAW

46. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter of this
proceedi ng. Sections 120.569, 120.57(1), and 760.11, Florida
St at ut es.

47. Pursuant to Section 760.10(1), Florida Statutes, it is
unl awful for an enployer to di scharge enpl oyees or to otherw se
di scrimnate against themw th respect to conpensation, terns,
conditions, or privileges of enploynent because of their age.

48. Decisions construing Title VII, United States G vil
Ri ghts Act of 1964, as anended, 42 U S.C A Section 2000e
et. seq., and the federal Age Discrimnation in Enploynent Act

of 1967, as anended, 29 U S.C. A Section 621 et. seq., are

14



appl i cabl e when eval uating a cl ai m brought under the Florida
Cvil Rights Act of 1992, as anended, Sections 760.01 through

760. 11, Florida Statutes. Harper v. Blockbuster Entertai nnent

Cor poration, 130 F.3d 1385, 1387 (11th Cr. 1998)(citing Ranger

| nsurance Conpany v. Bal Harbour Club, Inc., 549 So. 2d 1005,

1009 (Fla. 1989)).
49. Petitioner has the initial burden of proving a prim
faci e case of age discrimnation based on theories of disparate

treatment and/or unlawful discharge. Texas Departnent of

Community Affairs v. Burdine, 450 U S. 248, 101 S. . 1089

(1981); McDonnell Douglas v. Geen, 411 U.S. 792, 93 S. C. 1817

(1973).

50. If Petitioner presents a prinma facie case of age

di scrim nation, Respondent nust articulate a |legitinate,
nondi scrimnatory reason for the chall enged enpl oynment acti on.

Conbs v. Plantation Patterns, 106 F.3d 1519, 1528 (11th GCir

1997) .

51. If Respondent presents one or nore such reasons, the
presunption of discrimnation is elimnated and Petitioner nust
prove by a preponderance of the evidence that Respondent's
reasons for the adverse actions were pretextural. Id.

52. Petitioner nmay establish a prima facie case of

di sparate treatnent by showing the following: (a) he is a

menber of the protected age group; (b) he was qualified to do

15



the job; (c) he was subjected to an adverse enpl oynent action,
such as discipline for violation of workplace rules; and
(d) simlarly situated enpl oyees, who were younger were treated

nore favorably. Chapman v. Al Transport, 229 F.3d 1012, 1024

(11th Gir. 2000).

53. Petitioner nmay establish a prima facie case of

unl awf ul di scharge by establishing the followng: (a) heis a
menber of the protected age group; (b) he was qualified to do
the job; (c) he was discharged; and (d) after he was di scharged,

i) he was replaced by or otherwi se lost a position to a younger

individual; 1i) others who were simlarly situated but younger
remained in simlar positions; and iii) simlarly situated
persons who were younger were treated nore favorably. |Id.;

O Connor v. Consolidated Coin Caterers Corporation, 517 U. S.

308, 311 (1996); Hazen Paper Conpany v. Biggins, 507 U S. 604,

609 (1993).

54. Petitioner has nmet his prina facie burden in both

i nstances. He was 53 years old and within the statutorily
protected age group when he was termnated. H's long-term
enpl oynent and years of experience as a PPM nechani c indicate
that he was qualified for the job. He was disciplined for

vi ol ati ng workpl ace rul es and eventual |y di scharged. During

Petitioner's enploynent, M. MCall selected younger enployees

16



to serve as set-up forenmen. After Petitioner's termnation, a
younger i ndividual replaced Petitioner.

55. On the other hand, Respondent has presented |egitimte
nondi scrimnatory reasons for each of the actions it took
agai nst Respondent. First, M. MCall properly gave Petitioner
an oral reprimand in January 1997 for doing "government jobs" on
conpany tinme. There is no persuasive evidence that M. MCall
had observed any ot her enployee under his supervision, older or
younger than Petitioner, perform ng such work before Petitioner
was term nated.

56. Second, M. MCall properly gave Petitioner a witten
reprimand in June 1997. This reprinmand was warranted, anong
ot her reasons, because Petitioner was not conpleting his routine
daily route i mrediately upon reporting to work in the norning.

57. Third, M. MCall observed Petitioner sleeping on the
job in Septenber 1997. Respondent properly suspended Petitioner
Wi t hout pay for 17 days due to this incident.

58. Fourth, Petitioner violated the Cctober 1997 | ast
chance agreenent on two occasions. On June 11, 1998, Petitioner
refused the request of a co-worker for assistance in adding oi
to a punp. On June 17, 1998, Petitioner waited over an hour
before responding to a request to check the oil filters on the

No. 4 power boiler ID fan. The latter incident involved

17



i nsubordi nation, neglect of duty, and failure to cooperate with
ot her enpl oyees.

59. Petitioner presented no persuasive evidence that
Respondent's reasons for Petitioner's discipline and subsequent
di scharge were pretextural. Respondent used progressive
discipline in an effort to inprove Petitioner's perfornmance.
Petitioner lost his job only after it becane apparent that he
refused to conply with the specific expectations spelled out in
the witten reprimnd dated June 16, 1997, and the |ast chance
agreenment dated Cctober 3, 1997.

60. The greater weight of the evidence indicates that
Respondent did not consider Petitioner's age or show preference
to younger enpl oyees in taking any of the above-referenced
discipline or in termnating his enploynent. Petitioner's
repl acenent was based on seniority pursuant to the agreenent
with the labor union. Additionally, M. MCall was not aware
that two co-workers nade di sparagi ng age-based conmments to
Petitioner. There is no evidence that Respondent's
reduction-in-force was intended to discrimnate against ol der
enpl oyees. Finally, M. MCall's decision not to select
Petitioner as a set-up foreman is understandable in light of his
poor performance record and his inability to cooperate with

ot her enpl oyees.
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RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOVMMENDED:

That FCHR enter a final order dismssing the Petition for
Rel i ef .

DONE AND ENTERED this 11th day of March, 2003, in

Tal | ahassee, Leon County, Florida.

SUZANNE F. HOOD

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed with the CUerk of the

Di vision of Adm nistrative Hearings
this 11th day of March, 2003.

COPI ES FURNI SHED,

Thomas R Brice, Esquire

McGui reWwods LLP

50 North Laura Street, Suite 3300
Jacksonville, Florida 32202

Deni se Crawford, Agency Cerk

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301
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R John Westberry, Esquire
Holt & Westberry

1108- A North 12th Avenue
Pensacol a, Florida 32501

Ceci | Howard, General Counse

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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